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Act and part 1003 of this title. In ac-
cordance with the provisions of part
1003, the OIG may impose civil money
penalties on the MCO in addition to, or
in place of, the sanctions that may be
imposed under this section.

Subpart J—Conditions for Federal
Financial Participation

§438.802 Basic requirements.

FFP is available in expenditures for
payments under an MCO contract only
for the periods during which the con-
tract—

(a) Meets the requirements of this
part; and

(b) Is in effect.

§438.804 Primary care provider pay-
ment increases.

(a) For MCO, PIHP or PAHP con-
tracts that cover calendar years 2013
and 2014, FFP is available at an en-
hanced rate of 100 percent for the por-
tion of the expenditures for capitation
payments made under those contracts
to comply with the contractual re-
quirement under §438.6(c)(5)(vi) only if
the following requirements are met:

(1) The state must submit to CMS the
following methodologies for review and
approval.

(i) The state develops a reasonable
methodology, based on rational and
documented data and assumptions, for
identifying the provider payments that
would have been made by MCO, PIHP
or PAHP for specified primary care
services furnished as of July 1, 2009.
This methodology can take into con-
sideration the availability of data, and
the costs and burden of administering
the method, but should produce a reli-
able and accurate result to the fullest
extent possible.

(ii) The state develops a reasonable
methodology, based on rational and
documented data and assumptions, for
identifying the differential in payment
between the provider payments that
would have been made by the MCO,
PIHP or PAHP on July 1, 2009 and the
amount needed to comply with the con-
tractual requirement under
§438.6(c)(5)(vi). This methodology can
take into consideration the avail-
ability of data, and the costs and bur-
den of administering the method, but

§438.808

should produce a reliable and accurate
result to the fullest extent possible.

(2) The state must submit the meth-
odologies in paragraphs (a)(1)(i) and (ii)
of this section to CMS for review no
later than the end of the first quarter
of CY 2013.

(3) CMS will use the approved meth-
odologies required under this section in
the review and approval of MCO, PIHP
or PAHP contracts and rates con-
sistent with §438.6(a).

(b) [Reserved]

[77 FR 66699, Nov. 6, 2012]

§438.806 Prior approval.

(a) Comprehensive risk contracts. FFP
is available under a comprehensive risk
contract only if—

(1) The Regional Office has confirmed
that the contractor meets the defini-
tion of an MCO or is one of the entities
described in paragraphs (b)(2) through
(b)(b) of §438.6; and

(2) The contract meets all the re-
quirements of section 1903(m)(2)(A) of
the Act, the applicable requirements of
section 1932 of the Act, and the imple-
menting regulations in this part.

(b) MCO contracts. Prior approval by
CMS is a condition for FFP under any
MCO contract that extends for less
than one full year or that has a value
equal to, or greater than, the following
threshold amounts:

(1) For 1998, the threshold is
$1,000,000.

(2) For subsequent years, the amount
is increased by the percentage increase
in the consumer price index for all
urban consumers.

(c) FFP is not available in an MCO
contract that does not have prior ap-
proval from CMS under paragraph (b)
of this section.

§438.808 Exclusion of entities.

(a) General rule. FFP is available in
payments under MCO contracts only if
the State excludes from the contracts
any entities described in paragraph (b)
of this section.

(b) Entities that must be excluded. (1)
An entity that could be excluded under
section 1128(b)(8) of the Act as being
controlled by a sanctioned individual.

(2) An entity that has a substantial
contractual relationship as defined in
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